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CANADA

PROVINCE OF SASKATCHEWAN

IN THE QUEEN’S BENCH

JUDICIAL CENTRE OF SASKATOON
BETWEEN:

Robin Mowat

PLAINTIFF

AND:

University of Saskatchewan Students’ Union

DEFENDANT

AFFIDAVIT OF EVAN COLE

I, EVAN COLE, of Saskatoon, in the Province of Saskatchewan, MAKE OATH AND SAY as follows that:
1. I have personal knowledge of the matters and facts deposed to in this affidavit, except where stated to be on information learned from someone else and where that is stated, I believe the information to be true.
2. I am the current President of the University of Saskatchewan Students’ Union (USSU).  I started this role on May 1, 2006. Previously I was the Vice-President (Academic Affairs) of the USSU and this term concluded on April 30, 2006.  
3. The USSU Executive is comprised of five members, the President, the Vice-President (Academic Affairs), the Vice-President (Operations and Finance), the Vice-President (Student Issues), and the Vice-President (External Affairs).  
4. I do not recall the Executive formally discussing the issue of the referendum to seek membership with the Canadian Federation of Students (CFS) until an Executive meeting on September 15, 2005.  At that meeting, a motion was made that the Executive “support the Canadian Federation of Students in the upcoming referendum” with no prior warning or discussion of the topic.  President Gavin Gardiner was adamant that the USSU Executive needed to take a stand.  
5. It was, and still is, my position that the role of the Executive in referenda is to provide unbiased information rather than to push an agenda.  The other four members of the Executive did not see things as I did  and voted for the motion, while I vehemently stated my opposition and voted against the motion. A copy of the minutes of this Executive meeting is attached to my Affidavit as Exhibit “A”. My opposition is not reflected in the minutes of this meeting.
6. Also on September 15, 2005 was a meeting of University Students’ Council (USC).  At that meeting, a councillor took it upon herself to move that “USC endorse CFS in the referendum.”  This motion passed despite Council not having any formal knowledge of the CFS but passed, in my opinion, because of the motion at the Executive level.  Terms of Council members run in parallel to those of the Executive and so only those who served on Council the year previous could have been expected to have knowledge of the situation. A copy of the minutes of the USC meeting is attached my Affidavit as Exhibit “B”.

7. It was not until the March 30, 2006 meeting of USC that Councillors were actually presented with any formal documents indicating that we were bound to hold this referendum.  The documents were a copy of a November 8, 2004 letter to the CFS requesting perspective membership and a copy of Bylaw I of the CFS, which outlines requirements for membership.  It is my understanding that organizations are not allowed to view the Bylaws of the CFS until they have requested perspective membership.  Part of the obligation of perspective membership is the requirement to hold a referendum to join the membership of the CFS.  Unfortunately, because these Bylaws are hidden, USC could not have known that we would be required to hold a referendum. A copy of these documents are attached to my Affidavit as Exhibits “C” and “D” respectively. A copy of the minutes of this meeting is attached to my Affidavit as Exhibit “E”.

8. In order for the USSU to run a referendum as outlined in Bylaw I of the CFS, the USSU had to temporarily release its authority to run certain referenda to the Referendum Oversight Committee (ROC).  The ROC is a committee of four members, two representing the interests of the CFS and two to represent the interests of the USSU.  The members representing the USSU were our Chief Returning Officer, Dorinda Stahl, and our Assistant Chief Returning Officer, Martin Olszynski, and those representing the CFS were their National Deputy Chairperson, Angela Regnier, and a senior staff member, Lucy Watson.  Both of the CFS representatives would go on to be heavily involved in a ‘Yes’ campaign, while both members from the USSU remained neutral in order to adhere to our Code of Ethics.  A copy of the USSU’s Code of Ethics is attached to my Affidavit as Exhibit “F”.

9. In my opinion, this split on the ROC caused a polarization of ‘Yes’ and neutral, causing any compromises and policy adjustments to favour the ‘Yes’ side.  
10. The motion to give the ROC authority over the referendum was made on September 22, 2005.  President Gardiner wanted the motion passed that night, but Council was persuaded to follow its standard procedure of giving new business a week in order for Councillors to meet with their constituents.  A copy of the minutes of this meeting is attached to my Affidavit as Exhibit “G”. 

11. On September 29, 2005 the motion to amend the USSU’s Elections and Referenda Policy was passed with a provision that our Elections Board would ultimately be responsible to ratify the results. A copy of the minutes of this meeting is attached to my Affidavit as Exhibit “H”.

12. On September 20, 2005 there was a forum on the subject of the referendum in Lower Place Riel.  The ‘No’ side had some campaigns registered, but did not have a speaker for the event.  I chose to speak against the CFS and to break solidarity with the rest of the Executive.  I represented the ‘No’ side, while Joel Duff, a senior staff member of the CFS, and Hilary Aitken, Vice-President External Affairs for the University of Regina Students’ Union and CFS Saskatchewan Chairperson, represented the ‘Yes’ side.  Neither of these two people are University of Saskatchewan students nor have ever been.  
13. The second forum was on October 3, 2005 in a classroom in the Arts and Science building – room 241.  At this debate, Robin Mowat and myself represented the ‘No’ side while Gavin Gardiner, President of the USSU and the Saskatchewan representative on the CFS National Executive, and George Soule, National Chairperson of the CFS, represented the ‘Yes’ side.  George Soule is not and has never been a student at the University of Saskatchewan.
14. Also on October 3, 2005, I registered a ‘No’ campaign to myself.  Upon registration, I did not receive any information about campaign guidelines: no postering rules, no campaign spending limits, nothing about the question or any other information about the referendum at all.  I put up posters with the slogans “No new fees. No CFS!” and “Not me, not now. No CFS!”  While postering, I was accosted by Joel Duff and by other CFS supporters, including CFS staff persons. 
15.  I would regularly make rounds of campus to replace posters that were torn down.  There were a number of issues that came to my attention during the campaign.  I was contacted by over a dozen students, and later by many more, who made complaints of CFS representatives coming to their classes to campaign.  I myself, witnessed Angela Regnier come into one of my classes to promote the CFS.  However I do not recall if her speech cut into class time. It is clearly stated in the USSU policies that there is to be no campaigning during class time. A copy of the USSU Elections Policy is attached to my Affidavit as Exhibit “I”.

16. Voting occurred on October 4-6, 2005 by paper ballot.  Since 2002, the USSU has used online voting as a best practice.  The technology was available for this Referendum. However the ROC made the decision to use a paper ballot.  The question on the ballot read, “Are you in favour of membership in the Canadian Federation of Students?” The method of voting was to check one of two boxes: one indicating “YES” and the other “NO.”  There was no mention about the $9.32 annual fee that would accompany this decision.  
17. The USSU bylaws and policies are clear that a referendum needs to take place to establish a fee.  This referendum question had no mention of a fee.  Individual students are seen as members in the CFS and as such each are responsible to pay the fee, as opposed to the organization representing them.  Since this is the case, a new dedicated fee would need to be created to collect dues for the CFS.
18. It is important to note that the ballot was done on paper because it is not an inclusive method of voting.  Off-campus and internship students, and those who only took classes on Monday nights, would be excluded from the vote.  This would affect many students.  The colleges of Education, Engineering, Pharmacy & Nutrition, and Arts & Science all had members who contacted me about this.  In effect, all of these students were unable to vote. 

19. At the CFS National General Meeting in November, the USSU was granted membership. I learned this information from President Gardnier who is also a member of the CFS National Executive as the Saskatchewan Representative. It was not until December 3, 2005 however, that the ROC Report was completed.  This report communicated the official results of the Referendum and is attached to my Affidavit as Exhibit “J”. 
20. In effect, the CFS made the USSU full members previous to the completion of the Referendum.  At this point in time, the ratification of the results would be up to the USC Elections Board (EB).  Both the USSU Chief Returning Officer (CRO) and Assistant Chief Returning Officer (ACRO) resigned previous to ratifying the results. A new ACRO was hired some time previous to the EB meeting to review the referendum. 
21. University Students’ Council next heard about the referendum on February 9, 2006 through the minutes of the EB, which included a report.  The EB is comprised of two Members of Students’ Council, two students-at-large, the CRO, the ACRO, and a designate of the USSU General Manager in a support role (i.e. non-voting).   At this time the CRO position had not been filled. The EB found that the process of the referendum was flawed enough to invalidate the results of the referendum.  The EB recommended that new referendum should happen to take the place of the first.  The EB report was ratified for release at the February 23, 2006 meeting of USC even though the report was physically released previous to the February 9 meeting. A copy of the EB meeting minutes and reports are attached to my Affidavit as Exhibits “K” and “L” respectively. A copy of the February 23, 2006 USC meeting minutes is attached to my affidavit as Exhibit “M”.
22. On March 23, 2006, USC received notice that it would have to make a decision at the March 30, 2006 meeting in regards to whether or not USC accepted the results of the referendum.  A copy of this notice is attached to my Affidavit as Exhibit “N”. 

23. At the March 30 meeting of USC, Council heard from both USSU President Gavin Gardiner and USSU General Manager Caroline Cottrell that the USSU would face a lawsuit from the CFS if they were to not ratify the referendum.  Council also heard about Robin Mowat’s intention to file suit to have the results looked at by a judge.  
24. I understand that the comments made by President Gardiner and Ms. Cottrell were made as a result of an opinion sent to USSU legal counsel Greg Whelan by Todd Burke, legal counsel representing the CFS.  Operating under threat of a financial lawsuit, USC made the decision to override the EB and to ratify the results of the referendum.  This was done with very little discussion and without USC being involved with any sort of an investigation.  Even the Members of Students’ Council who sit on the EB voted to over-turn their own findings under this threat.  The motion to ratify the results of the election passed with a margin of 13-6. A copy of the minutes of this meeting is attached to my Affidavit as Exhibit “E”.

25. When the Referendum was being held, USSU procedures and policies were seemingly thrown out the window with no information available about the new set of rules for this Referendum.  The question for the Referendum was not available when campaigning started, which disadvantaged any opposition.  The CFS had full-colour literature that was being provided even before campaigning began.  There were a number of students brought in to our school from across Canada to campaign (in addition to those that I mentioned).  There were countless flyers strewn across campus.  The ‘No’ campaigns operated on our own revenue, while the ‘Yes’ side operated under the guidance of a multi-million dollar organization.  There is no way to make a situation like this fair, especially when the people who are running a ‘Yes’ campaign were also the people making the rules.  It felt like we were under siege.
26. I believe that a second referendum needs to be held to determine whether the USSU should join CFS. As President of the USSU I take very seriously the outcome of the last vote at USC and the results of Robin Mowat’s appeal.  The current USSU Executive has begun to make our Elections Policy into a bylaw to give it the equal weighting of the CFS bylaws, which was not the case in this past referendum.

27. I make this Affidavit, personally, in support of Robin Mowat’s Application pursuant to s. 135 (2)(b) of The Non-Profit Corporations Act, 1995 declaring the Referendum invalid. The opinions offered are not those of the USSU. 
SWORN BEFORE ME at the City of

)

Saskatoon, in the Province of Saskatchewan,
) _________________________________

this _____ day of May, 2006.


 
) EVAN COLE








)









)

__________________________________    
)




Jennifer D. Pereira,

A Notary Public in and for the Province of 

Saskatchewan, being a Solicitor.

This Affidavit was prepared by:

ROBERTSON STROMBERG PEDERSEN LLP

Barristers & Solicitors

600-105 21st Street East

Saskatoon, SK

S7K 0B3

Lawyer in charge of file: Jennifer D. Pereira

Phone:
306-933-1320

Facsimile:
306-652-2445

e-mail: j.pereira@thinkrsplaw.com 
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